
STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat,ter of the
of

Dresser Industr les,

Pet l t lon

Inc .

says that the eaLd addressee ls the Petltioner
set forth on saLd nraPPer ls the laet known address

AFFIDAVIT OF MAILING

for Redeternlnatlon of a Deficl"ency or Revlston :
of a Deterrninatlon or Refund of Corporatlon
Franchlee Tax under Artl"cle(s) 94 of the Tax Law:
fo r  the  F isca l  Year  Ended LOl3 I l72 ,  L0 l3L l73  &
L O I 3 L / 7 8 .  :

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, depoees and eays that
he/she ls an employee of tbe State Tax Conmlsslonr that he/she ls over 18 yearg
of ager and that on the 12th day of June, 1986, he/ehe served the wlthin notlce
of Declslon by certlfled mall upon Dresger Industries, Inc. the petltloner ln
the wlthin proceedlng, by encl-osl.ng a true copy thereof ln a securely sealed
postpaLd wrapper addressed ae follows:

Dresser Industr l"es, Inc.
P . O .  B o x  7 1 8
Dal las, TX 7522L

and by depoeltlng same enclosed ln a postpald properly addreesed wrapPer in a
post offlce under the exclusive eare and custody of the Unlted States Postal-
Servlce wlthin the State of New York.

That deponent further
hereln and that the address
of the pet i t loner.

Sworn to before me thls
12th day of June, 1986.

to
T



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 12, L986

Dresser Industrles, Inc.
P .O .  Box  718
Dallas, TX 7522L

Gentlemen:

Please take notice of the Declslon of the
herewlth.

State Tax Conmlssloo enclosed

You have now exhausted your rlght of revlew at the adnlnlstrattve level.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceedLng ln court to revlelr an
adverse decislon by the State Tax Connlsslon nay be Lnstltuted only under
ArtLcle 78 of the Clvll Practlce Law and Rulesr 6od must be cornmenced ln the
Supreme Court of the State of New Yorkr Albany Countyr withln 4 months from the
date of thls not lce.

Inqulrles concerning the computatlon of tax due or refund alLowed l"n accordance
wlth thLs decision may be addressed to:

NYS Dept. Taxatlon and Flnance
Audtt Eval-uatloo Bureau
Assesement Revlew Unit
Bulldlng #9, State Canpus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureaufs Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

DRESSER INDUSTRIES, INC. : DECISION

for Redeterminatlon of a Deflclency or for :
Refund of CorporatLon Franchlse Tax under
Artlcle 9-A of the Tax Law for the Fl"scal Years :
Ended oc tober  31 ,  L972,  oc tober  31 ,  1973 and
October  31 ,  L978.  :

Pet l t loner,  Dresser Industr les, Inc.,  P,O. Box 718, Dal las, Texag 7522I,

flled a petltlon for redetermlnatlon of a deflcl"ency or for refund of corporatloo

franchlse tax under Artlcle 9-A of the Tax Law for the fiscal years ended

october  31 ,  L972,  October  31 ,  1973 and oc tober  31 ,  1978 (F1 le  No.  39293) .

On February 18, 1986, petltl.oner waived lts rtght to a hearl"ng and requeeted

that a declslon be rendered based on the enclre record contalned 1n the file.

After due conslderation, the State Tax Connlseion renders the followlng declelon.

ISSUES

I. Whether addltlonal charges, lmposed for fallure to report federal

audit changes on form CT-3360 nlth aLl lnfornatlon required by that foru'

should be abated.

II. Whether the Audit Divtsloo properly denled petltlonerrs claim for

refund pendlng the outcome of a federal audlt.

FINDINGS OF FACT

1. On June 30, 1982, the Audlt Dlvlslon lssued to petltloner, Dreeger

Industr les, Inc. ("Dresser"),  8 Not lce of Def lc lency assert log tax due under

Art l"c le 9-A of the Tax Law ln the amount of $2,068.00 plus Lnterest of  $1,396.00

and addlt lonal charges of $517.00 for a total  due of $3,981.00 for the f tscal
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year ended October 31, L972. 0n the same date, the Audlt Dl-visLon iesued a

second not ice f ,or the f iscal  year ended October 31, 1973, assert lng a tax due

of  $33,915.00  p lus  in te res t  o f  $24,500.00  and pena l ty  o f  $8 ,479.00  fo r  a  to ta l

due of $66,894.00. Dresser has pald the tax and interest asserted but obJects

to the inposltion of the additlonal- charges.

2. By J.etter dated August 17, 1981, Dresser lnforned the Audlt  Dlvls lon

of federal- audlt changes for the flscal years ended October 3l' L972 and

October 31, L973. The report was made wlthin 90 days of a flnal determlnatlon

of the Internal Revenue Servl.ce and conslsted of a cover letter and a schedule

summarizing the adJustments made. Dresser did not calculate the New York State

tax and lnterest due as a result of the federal changee, and accordfngLy' lt

dld not remlt payment. For the fiscal years under conelderatlonr the Audit

Division lmposed additional charges because of Dresserrs fallure to report the

federal changes on form CT-3360, Report Of Change In Taxable Income By U.S.

Treasury Department, to calculate tax and Lnterest due and to accompany the

report of changes with paynent of the amounts due.

3. Dresser reported federal audit changes for the flscal yeara ended

October  31 ,  1964,  October  31 ,  1965 and October  31 ,  1966 by  le t te r .  In  a  le t te r

dated October 21, L977, the Audlt  Dlvls ion advlsed Dresser that rr [aJ]-1 federal

flnal determinations are requlred to be reported on CT-3360 and the tax and

interest thereon to be computed and paLd wlth the report.rr In response,

Dresser subnitted a compl-eted form CT-3360 for each of the three years lnvolved

on which lt calcuLated the addttlonal tax due plus Lnterest; Dreeser also

remltted pa;ment for the total amount due for all three years.

4. For each of the f iscal  years ended October 31, 1967 through October 31'

L97L, Dresser submttted a form CT-3360 on whlch lt reported changes in taxable



-3-

income by the Unlted States Treasury Department. A scheduLe simllar to the one

submltted for the years in issue accompanled the forn CT-3360. For each yeat,

Dresser calculated the deficlency and lnterest due or overassessment and credlt

due as approprlate. Where a deflclency and interest were calculated, paynent

accompanied the reports. A11 reports were made withln 90 days of a determlnatlon

of the Internal Revenue ServLce.

5. By J-etter dated January 26, 1981, Dresser nade a clalm for refund of

taxes Ln the amount of $1,843.00 for the f iscal  year ended Octobet 31, 1978.

The Letter lras accompanled by a copy of Dresserfs Amended U.S. Corporatlon

Income Tax Return, Form 1120X, vlth attached schedules. The schedules explalned

that Dresser Industries, Inc. r ofld consolidated subsldLaries reported a long-tern

capltal  gal .n of $381,374.61 on thel .r  consol idated U.S. CorporatLon Income Tax

Return for the fiscal year ended October 31, 1978. The gal.n resulted from the

condennatlon of Land owned wholly by Dresser and the consequent sale of the

land for a total  of  $600,000.00. Subsequent ly,  Dresser converted the sales

proceeds lnto slmllar property and reduced the cogt basis of the newly acgulred

property by $39f,374,61, decreaslng i ts federal  taxable income for 1978 by a

like amount.

6. Upon completlon of a general verlficatlon field audlt of the flscal

years ended October 31, 1978 through October 31, 1980, the Audlt  Dlvls lon

denied Dresserrs clain for refund pendlng the recelpt of evLdence that the

Internal Revenue Servlce actually refunded the overpayment based on Dresserrs

federal return. Dresser concedes that the federaL refund ls belng held untll

the Internal Revenue Service completes a fu1l audlt which Ls currently ln

Progress .



-4-

CONCLUSIONS OF LAW

A. That sectlon 211, subdlvislon 1 of the Tax Law lmposes a duty upon

every taxpayer requlred to flle a report under articl-e nine-a of the Tax Law to

transnit whatever reports, facts and lnformation whlch the tax coumisslon may

requlre for the admlnistratlon of that article. Moreover, lf the amount of

taxable lncome as reported by the taxpayer to the Internal Revenue Servlce (the

"Servicer ' )  has been changed or corrected by the Service, sect lon 211, subdlvls lon

3 of the Tax Law requires the taxpayer to report the change or correctlon to

the Tax Cornmlssl-on wlthin 90 days after the final determinatlon of such change

or correct ion. Under the authorl ty delegated to i t  by the statute, the State

Tax Commisston pronulgated a reguLatlon on August 31, 1976 which provldes that

"[a] change ln FederaL taxabl-e Lncome must be reported on form CT-3360" (20

NYCRR 6-3.1tbl) .  That form requlres the taxpayer to calculate addlt lonal tax

due as a result of the federal change plus lnterest and remlt pa]tment for the

total amount.

B. That an addltfonal charge shal-L be lnposed where the taxpayer has

falled to flle a return under artlcle nl-ne-a, unless lt is shown that such

fai lure is due to reasonabl-e cause and not to wlLl ful  neglect (Tax Law $1085tal t1l) .

Dresser was fully alrare of the exlstence of forn CT-3360 and the requirenent

that lt be used to report federal- changes havlng been so Lnformed by the Audlt

Divis lon Ln l ts let ter of  October 2L, L977. Furthermore, Dresser compl ied wLth

the requlrement for a perlod of t ime. Under these clrcumstances, Dregeerre

submission of a letter and schedul-e explalnlng the federal audlt changes dld

not const i tute a suff ic ient f l l - lng under sect lon 211, subdivis lon 3 of the Tax

Law. Even lf the subnlssion of a schedule of lnformatl.on nlght be deemed

suff lc lent to meet the report ing requirements of sect ion 211.,  Dresserfs submisslon
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woul-d stil l- be lnadequate inasmuch as lt falled to calculate the defLclency

pl-us interest thus falllng to provlde all lnfornatlon requlred by the State Tax

Connlsslon.

C. That sect ion 208.9 of the Tax Law provldes that:

tt9. The tern rentlre net incomef means total- net income
fron all sources, whlch shal-l- be presumably the eame as the
entlre taxable income which the taxpayer ls requlred to
report  to the Unlted States treasury department. . . t t .

D. That although there is no expllcl.t statutory prohlbttlon precludl.ng a

refund of State tax pendlng approval of a refund of federal tax, the Audlt

Dlvls lonrs denlal  of  Dresserrs claim pendlng a f lnal  determlnat lon of the'

Unlted States Treasury Department is conslstent wl.th New Yorkrs use of federal

taxable Lncome as a starting polnt for computlng the franchlse tax on busineee

corporatl.ons.

E. That section 1087, subdivlslon (c) of the Tax Law provLdes as followe:

rr(c) Not lce of change or correct lon of federal  income. ' - I f

a taxpayer is required by subdLvLslon three of sectlon tlto
hundred eleven, to flle a report or anended return ln
respect of (1) a decrease or increase ln federal taxable
lncome... whlch is treated in the same manner as lf lt were
an overpa)rment for federal income tax purposes, clalm for
credit or refund of any resultLng overpalrment of tax shaLl' 
be flLed by the taxpayer wlthln tlro years from the time
such report or anended return was requlred to be flled with
the tax coqmisslon. If the report or amended return
requlred by subdlvislon three of sectlon tlto hundred
elevenr. .  .  Ls not f  l l -ed withln the nlnety day perl .od
thereln specifled, lnterest on any resulting refund or
credlt  shal1 cease to accrue after such ninet leth day.t '

It is clear from the above-quoted provision that the flltng of an amended

return as required by section zIL.3 of the Tax Law does not Ln ltself constltute

a clatm for refund. Furthermore, when sectLon 2LL.3 and sect ion 1087(c) of the

Tax Law are read in conJunctlon, lt is apparent that a claim for refund based

upon a change in federal lncome is dependent upon a flnal determlnatlon of the
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United Statee Treasury Department. Thls l-s the onl-y readlng whLch l-s conal.atent

wlth the overal-l statutory scheme of artlcle nlne-a.

F. That the petltlon of Dresser Industries, Inc. is denled; the notl-cee

of deflclency issued on June 30, L982 are sustained; and the refund for the

f lscal year ended October 31, 1978 ls denied, pending the f inal  federal  deter-

minatlon.

DATED: Albany, New York

JUN 1 21980
STATE TAX COMMISSION


